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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$2,274 in petitioner’s Federal inconme tax for 2003. After
concessions by petitioner, the issue for decision is whether
petitioner is liable for self-enploynent tax. This turns on
whet her petitioner was an enpl oyee or independent contractor of

DBVA Cor poration (DBMA) during 2003.
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FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ated
facts and the exhibits submtted therewith are incorporated
herein by this reference. At the tine he filed the petition,
petitioner resided in Pal mBeach Gardens, Florida.

From August through Decenber 2003, petitioner, a marble and
tile installer, worked on a condom nium renovation for DBMNA
Barry Shapiro (M. Shapiro), president of DBVMA, hired petitioner
to work on the condom nium renovation

Petitioner submtted a series of proposals to M. Shapiro
describing the work petitioner was to performon the condon ni um
renovation. M. Shapiro contracted petitioner to performthe
tile work on the condom niumrenovation. |n August 2003,
petitioner began work by honing the floors and showers of the
condom ni um and taking other preparatory steps in order to
conplete his work. From August through Decenber 2003, petitioner
worked a total of approximtely 16 days on the condom ni um
renovati on.

DBMA paid petitioner a fixed sumfor his work on the
condom nium renovation. |If petitioner needed any additional
assistants, petitioner was responsible for hiring, paying, and
supervi sing them

Wi |l e working on the condom nium renovation, petitioner

provided his own work tools. |In addition to work tools,
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petitioner also supplied grout, cork, cork glue, and
soundproofing materials. M. Shapiro supplied the tile. DBVA
did not reinburse petitioner for the supplies he purchased
because these amounts were incorporated into petitioner’s
pr oposal .

Initially, petitioner set his own hours of work on the
condom ni um renovation. A dispute arose between petitioner and
M. Shapiro regarding the hours petitioner worked. After this
di spute, petitioner agreed to maintain a fixed work schedul e of
10:30 a.m to 4:30 p.m when working on the condom ni um
renovati on.

DBMA paid petitioner $8,360 for his work on the condom ni um
renovation. At no point did petitioner ever sign or submt a
Form W4, Enployee’s Wthholding Al owance Certificate
(FormW4). After petitioner conpleted work on the condom ni um
renovation, M. Shapiro did not engage the services of petitioner
on other jobs. 1In 2003, petitioner worked for three other
conpani es that treated himas an enpl oyee, and all three
conpani es issued himFornms W2, Wage and Tax Stat enent
(Forms W2), as opposed to Fornms 1099-M SC, M scel | aneous | nconme
(Forms 1099-M SO .

Petitioner tinely filed a Form 1040EZ, Inconme Tax Return for
Single and Joint Filers Wth No Dependents, for 2003. Petitioner

conceded that he did not report the incone he received from DBVA
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on his 2003 tax return. After filing his 2003 inconme tax return,
petitioner received a Form 1099-M SC, from DBMA. Petitioner did
not anmend his 2003 tax return after receiving the Form 1099- M SC.

Respondent tinmely nailed a notice of deficiency to
petitioner with respect to taxable year 2003, and petitioner
tinmely petitioned the Court.

OPI NI ON

The burden of proof is on petitioner to show that

respondent’s determination set forth in the notice of deficiency

is incorrect. Rule 142(a)(1);! Welch v. Helvering, 290 U S 111

115 (1933). Petitioner has neither clainmed nor shown that he
satisfied the requirenents of section 7491(a) to shift the burden
of proof to respondent with regard to any factual issue.
Accordingly, petitioner bears the burden of proof. Rule 142(a).
The Federal Insurance Contributions Act (FICA), secs. 3101-
3125, 68A Stat. 415 (1954), taxes a portion of the wages paid to
an enpl oyee (FICA tax). The portion of the wages taxed is
defined in section 3121(a). Under FICA, the enployer and the
enpl oyee each pay a |i ke anbunt of tax. See secs. 3101, 3111
The enpl oyer w thhol ds the enployee’s half of the FICA tax and

remts it, along wwth the enployer’s half, to the Departnent of

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
year in issue.
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the Treasury. See sec. 3102. The FICA tax has two conponents,
the old age, survivors, and disability insurance portion (QASD )
and the hospital insurance portion. For the year in issue, the
QASDI rate was 6.2 percent for both the enpl oyer and enpl oyee, a
total of 12.4 percent. The hospital insurance portion was 1.45
percent for both the enployer and the enployee, a total of 2.9
percent. The conbined rate of the FICA tax was 15.3 percent for
2003. DBMA did not withhold any FI CA tax because it treated
petitioner as an i ndependent contractor.

| ndependent contractors are not subject to the FICA tax;
however, they are subject to a tax under chapter 2 of the Code,
the Sel f-Enpl oynent Contributions Act of 1954 (SECA), secs. 1401-
1403. See secs. 1401 and 1402. The SECA tax is a different tax
fromthe FICA tax, though the SECA tax contains the sane two
conponents as the FICA tax. The SECA rate is equal to the sum of
t he enpl oyer and enpl oyee tax rates under FICA

For the purposes of FICA an enployee is defined as: (1)
any officer of a corporation; (2) any conmon | aw enpl oyee; (3)
any individual in a specified occupation group who is not a
common | aw enpl oyee; and (4) any individual who perforns services
that are included under an agreenent entered into pursuant to the

Social Security Act, 42 U.S.C. sec. 218 (2000). Sec. 3121(d).
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A comon | aw enpl oyee- enpl oyer rel ationship exists when:

t he person for whomthe services are perforned has the
right to control and direct the individual who perforns
the services, not only as to the result to be
acconpl i shed by the work but also as to the details and
means by which that result is acconplished. That is,
an enpl oyee is subject to the wll and control of the
enpl oyer not only as to what shall be done but how it
shall be done. In this connection, it is not necessary
that the enployer actually direct or control the manner
in which services are perforned; it is sufficient if he
has the right to do so. The right to discharge is al so
an inportant factor indicating that the person
possessing that right is an enployer. Oher factors
characteristic of an enpl oyer, but not necessarily
present in every case, are the furnishing of tools and
the furnishing of a place to work, to the individual
who performs the services. 1In general, if an

i ndi vidual is subject to the control or direction of
another nerely as to the result to be acconplished by
the work and not as to the nmeans and nethods for
acconplishing the result, he is an independent
contractor. * * * [Sec. 31.3121(d)-1(c)(2), Enploynent
Tax Regs. ]

Petitioner contends that he was a conmon | aw enpl oyee of
DBMA.  We consider the following factors to deci de whether a
wor ker is a common | aw enpl oyee or an i ndependent contractor:
(1) The degree of control exercised by the principal; (2) which
party invests in work facilities used by the individual; (3) the
opportunity of the individual for profit or loss; (4) whether the
princi pal can discharge the individual; (5) whether the work is
part of the principal’s regular business; (6) the permanency of
the relationship; and (7) the relationship the parties believed

they were creating. Wber v. Conm ssioner, 103 T.C 378, 387

(1994), affd. per curiam60 F.3d 1104 (4th Cr. 1995). Al the
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facts and circunstances of each case are consi dered, and no
single factor is dispositive. 1d.

1. Deqgree of Control

The degree of control necessary to find enpl oyee status
varies with the nature of the services provided by the worker.
Id. at 388. To retain the requisite control over the details of
an individual’s work, the principal need not stand over the
i ndi vi dual and direct every nove nmade by the individual; it is
sufficient if he has the right to do so. 1d.; see sec.
31.3401(c)-1(b), Enploynent Tax Regs.

Simlarly, the enployer need not set the enpl oyee's hours or
supervi se every detail of the work environnment to control the

enpl oyee. Gen. Inv. Corp. v. United States, 823 F.2d 337, 342

(9th Cr. 1987). The fact that workers set their own hours does
not necessarily nmake them i ndependent contractors. |d.

As the project manager, M. Shapiro did have sone contro
over petitioner. For instance, after a dispute regarding the
hours petitioner kept, M. Shapiro and petitioner agreed that
petitioner would maintain a fixed work schedule. Despite this,
petitioner was free to conplete by the neans and nethods of his
choice, the work he was contracted to do. Petitioner advised M.
Shapiro that the floor in the |laundry room needed to be resl oped.

Addi tionally, petitioner conpleted work offsite at his hone
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wor kshop after advising M. Shapiro as to the best neans and
met hod to conpl ete the project.

Based on the record before us, petitioner’s degree of
control over his own work on the condom niumrenovation is
consi stent with independent contractor status.

2. | nvestnent in Facilities

The fact that a worker provides his or her own tools
general ly indicates independent contractor status. Breaux &

Daigle, Inc. v. United States, 900 F.2d 49, 53 (5th Gr. 1990).

Petitioner provided his own tools. Furthernore, other than
the tile, petitioner supplied nost of the supplies he used such
as grout, soundproofing materials, cork, and cork gl ue.
Additionally, petitioner was not reinbursed for the materials
that he provided. These anpbunts were included in the proposals
that petitioner provided.

Based on the record before us, this factor is consistent
wi th i ndependent contractor status.

3. Opportunity for Profit or Loss

As noted supra, petitioner sent proposals to M. Shapiro
regarding the work to be done on the condom ni um renovati on.
DBVA paid petitioner a fixed sumregardless of the tine spent on
the job. If petitioner underestimted the cost of the supplies
needed or the tine it took to conplete the job, petitioner bore

the risk of |osing noney, not M. Shapiro. Furthernore, if
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assistants were needed, it was petitioner’s sole responsibility
to hire and pay them Additionally, petitioner bore the risk of
| oss on any | oss or damage to his work tools.
Based on the record before us, petitioner’s opportunity for
profit or loss on his work on the condom ni umrenovation is
consi stent with independent contractor status.

4. Ri ght To Di schar ge

Petitioner was never fired by M. Shapiro, but M. Shapiro
chose not to engage petitioner on any future projects. It
appears that as long as petitioner’s work was quality work that
met the job specifications, petitioner could not have been
di sm ssed fromhis duties on the condom ni um renovati on.
Petitioner phoned M. Shapiro approximately 3 weeks after
petitioner conpleted work on the condom niumrenovation. At that
time, only after petitioner had finished his duties on the
condom ni um renovation, M. Shapiro notified petitioner that he
did not wish to work with petitioner on any other projects.

Based on the record before us, the fact that petitioner
coul d not be discharged as |long as his work net the
specifications is consistent with i ndependent contractor status.

5. | nteqral Part of Busi ness

As the project manager on the condom ni umrenovation, M.

Shapiro’s responsibilities included maki ng sure that the work was
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conpl eted. The condom nium renovation required tile work.
Accordingly petitioner’s job was an integral part of DBMA s worKk.
Based on the record before us, the integral nature of
petitioner’s work coul d suggest enpl oyee status. This, however,
is but one factor that nust be wei ghed anong the others.

6. Per manency of the Rel ati onship

A transitory work relationship may point toward i ndependent

contractor status. Herman v. Express Si xty-M nutes Delivery

Serv., Inc., 161 F.3d 299, 305 (5th Cr. 1998). If, however, the

wor ker works in the course of the enployer’s trade or business,
the fact that he does not work regularly is not necessarily

significant. Avis Rent A Car Sys., Inc. v. United States, 503

F.2d 423, 430 (2d Cr. 1974) (transients may be enpl oyees); Kelly

v. Comm ssioner, T.C Meno. 1999-140 (working for a nunber of

enpl oyers during a tax year does not necessitate treatnent as an

i ndependent contractor). In considering the permanency of the

rel ati onship, we nust also consider the principal’s right to

di scharge the worker and the worker’s right to quit at any tine.
DBMA contracted petitioner to work on the condom ni um

renovation and paid petitioner for the job he perforned,

regardl ess of the anmount of tinme petitioner spent on the work.

Petitioner worked for approxi mtely 16 days, from August through

Decenber 2003, on the condom nium renovation and received 14

checks from DBVA for his work. Although petitioner stated that
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DBVA prom sed hi mnore work, whether or not the relationship
continued was within the discretion of M. Shapiro. Once DBVA
conpl eted the condom nium renovation, the relationship between
petitioner and DBMA ceased.

Bef ore petitioner began the condom niumrenovation, he was
an enpl oyee of Koeckritz Enterprises, Inc. (Koeckritz). Prior to
wor ki ng for Koeckritz, in 2003 petitioner also worked for Celtic
Marble & Tile, Inc., and Selective HR Solutions V, Inc. During
2003, petitioner received a total of three Forns W2 fromthe
three enployers. This, however, does not require us to concl ude
that petitioner worked for DBMA as an enpl oyee.

Based on the record before us, petitioner’s |ack of a
permanent relationship with DBMA is consistent with i ndependent
contractor status.

7. Rel ati onship the Parties Thought They Created

Petitioner has worked on tile and marble installation for
dozens of conpanies and stated that he always has been treated as
an enpl oyee by those other conpanies. M. Shapiro stated that
DBMA never had any enpl oyees and al ways has treated the
i ndi vidual s who worked for DBMA as i ndependent contractors and
i ssued them Fornms 1099-M SC. Al though the parties thought they
were creating different relationships, we note that petitioner

did not submt a FormW4 to DBMA as he submtted to his three
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enpl oyers. The record does not indicate that petitioner
requested or inquired about a Form W4 from DBVA.
Based on the record before us, the facts are consistent with
i ndependent contractor status.

8. Concl usi on

In the matter before us, although one factor m ght indicate
an enpl oyer - enpl oyee rel ationship, the vast majority suggest that
petitioner was an i ndependent contractor of DBMA. Having wei ghed
the evidence and considered the totality of the circunstances, we
conclude that petitioner was an independent contractor of DBVA.
As a result, he is responsible for self-enploynent tax for 2003.

I n reaching our holding herein, we have considered al
argunents nade by the parties, and to the extent not nentioned
above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




